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CHAPTER  II— SOCIAL  AND  REHABILITA¬ 
TION  SERVICE  (ASSISTANCE  PRO¬ 
GRAMS),  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  228— SOCIAL  SERVICES  PRO¬ 
GRAMS  FOR  INDIVIDUALS  AND  FAMIUES 

Waiver  of  Federal  Child  Day  Care  Staffing 
Standards:  Family  Planning  Services; 
Comprehensive  Services  to  Drug  and 
Alcohol  Abusers;  Group  Determination 
of  Eligibility;  and  Additional  Allotments 
to  States 

Hie  Administrator  of  the  Social  and 
Rehabilitation  Service,  with  the  approval 
of  the  Secretary  of  the  D^artment  of 
Health,  Education,  and  Welfare,  hereby 
ammds  the  title  XX  social  services  regu¬ 
lations  which  were  published  in  the  Fed¬ 
eral  Register  (40  FR  27352) ,  on  June  27, 
1975.  When  the  title  XX  proposed 
cunendments.  Issued  August  26,  1976  (41 
FR  36156),  are  published  in  final  form, 
they  will  Incorporate  these  amendments. 
If  sulKequent  public  comments  on  these 
amendments  indicate  that  modification 
of  them  is  desirable,  the  changes  will  be 
issued  as  amendments  to  the  regulation. 

The  bases  for  the  present  amendments 
are:  (1)  The  provisions  of  Pub.  L.  94-401 
which  was  signed  by  the  President  on 
September  7, 1976;  and  (2)  the  desire  of 
the  Department  to  give  the  States  maxi¬ 
mum  fiexiblUty  where  the  law  is  silent 
or  non-specific. 

The  purpose  is  to  codify  in  the  C(xle 
of  Federal  Regulations  the  statutory  re- 
quiremoits  of  tiie  law.  Most  of  the  c(xll- 
fication  is  a  literal  refiection  of  these  re¬ 
quirements.  Where  the  law  is  silent  or 
n(m-specific.  States  are  given  the  maxi¬ 
mum  fiexibility — ^for  example:  (1)  States 
may  establish  their  own  crit«^  for  not 
finding  it  feasible  to  use  a  child  day  care 
facility  which  meets  Federal  stafBng 
standards  (§  228.42(c)  (2)) ;  and  (2) 
States  are  not  required  to  take  applica¬ 
tions  from  persons  whose  eligibility  has 
been  determined  on  a  group  basis  ( §  228.- 
60(e) (2)). 

Public  Law  94-401: 

1.  Makes  Federal  financial  participa¬ 
tion  available  in  expenditiues  for  day 
care  services  provided  to  children  frcnn 
6  we^  to  6  years  of  age  in  out-of-h(Hne 
facilities  even  if  such  facilities  do  not 
meet  Federal  stafiOng  standards,  provided 
they  do  meet  other  specified  stafBng 
standards; 

2.  Requires  States,  in  applying  Federal 
StafBng  standards  to  family  day  care 
iMHnes,  to  count  the  operator’s  own  chil¬ 
dren  only  when  they  are  under  6  years  of 
age; 

3.  Exempts  comprehensive  r^abilita- 
tion  services  (including  initial  detoxifica¬ 
tion)  provided  to  drug  and  alcohol 
abusers  frcxn  certain  limitations  appli¬ 
cable  to  services  provided  to  other  indi¬ 
viduals.  These  limitations  pertain  to 
medical  services,  room  and  board,  and 
provision  of  services  by  institutional 
staff.  TTie  law  also  imposes  special  con¬ 
fidentiality  requironents  for  services  pro¬ 
vided  to  drug  and  alcohol  abusers. 

4.  Makes  family  planning  a  “universal” 
sendee,  that  Is,  one  which  States  may 


provide  to  individuals  regardless  of  their 
income; 

5.  Allows  States  to  determine  eligibility 
on  a  group  basis  for  any  service  except 
day  care  services  for  non-mlgTant  chil¬ 
dren;  and 

6.  Permits  States,  under  certain  con¬ 
ditions,  to  waive  Federal  stafBng  stand¬ 
ards  in  day  care  centers  and  group  day 
care  homes  which  serve  few  title  XX 
children. 

The  first  five  provisions  are  effective  on 
October  1, 1975,  the  beginlng  date  the 
tiUe  XX  services  program.  The  sixth  pro¬ 
vision  is  effective  on  September  7,  1976, 
the  date  of  enactment  of  Pub.  L.  94-401. 

The  first  three  changes  are  effective 
only  through  September  30, 1977;  the  last 
three  are  permanent.  (The  first  and 
third  changes  were  previously  tenqxMar- 
ily  in  effect  from  Oct(>ber  1, 1975  through 
January  31,  1976,  undo:  Pub.  L.  94-120.) 
The  law  also  provides  for; 

7.  Additional  allotments  of  funds  to 
States:  $40  million  for  the  transiti<m 
quarter  (July  1,  1976  through  Septem¬ 
ber  30,  1976) ,  and  $200  million  for  Fiscal 
Year  1977;  and 

8.  One  hundred  percent  Federal  fimd- 
ing  for  child  day  care  services  provided 
from  October  1, 1976  through  S^tember 
30,  1977,  and  for  State  grants  to  public, 
nonprofit  private,  and  proprietary  child 
day  care  providers  to  help  them  onploy 
welfare  recipients  in  Jobs  related  to  child 
day  care  services  (fr(»n  September  7, 
1976  through  Septonber  30,  1977) . 

The  changes  in  the  regulations  to 
codify  all  the  provisions  of  Pub.  L.  94- 
401  are  summarized  as  follows: 

Section  228.24  “Individuals  to  be 
sawed”  is  revised  to  add  a  paragrai^  re¬ 
quiring  that  if  States  are  determining 
eligibility  on  a  group  basis  they  must 
describe  in  their  services  plans  any  speci¬ 
fic  conditions  or  characteristics,  other 
than  income,  that  must  be  met  or  that 
individuals  must  have  in  order  to  estab¬ 
lish  membership  in  a  target  group.  The 
purpose  of  this  requlranent  Is  to  enaUe 
individuals  to  know  if  they  might  qualify 
for  the  particiflar  service  for  which  eligi¬ 
bility  is  to  be  established  <m  a  group  basis. 

Section  228.26  “Services”  is  revised  to 
require  inclusion  in  the  services  plan  of 
the  same  information  on  the  particular 
services  available  to  individuals  whose 
eligibility  is  determined  on  a  group  basis 
as  is  required  on  other  services  in  the 
plan.  This  revision  serves  as  a  reminder 
to  States  to  include  in  their  services  plans 
.the  necessary  information  about  services 
available  to  individuals  on  the  basis  of 
group  eligibility  determinations. 

A  new  paragraph  (f)  in  §  228.26  re¬ 
quires  the  State  to  identify  in  its  serv¬ 
ices  plan  where  in  its  organizational 
structure  it  has  placed  authority:  (1)  to 
determine  that  it  is  not  feasible  for -the 
State  to  furnish  child  day  care  in  a  day 
care  center  or  group  day  care  home 
which  complies  with  Federal  stafBng 
standards;  and  (2)  to  furnish  child  day 
care  by  granting  a  waiver  of  otherwise 
applicable  Federal  stafBng  standards  in 
a  day  care  center  or  group  day  care  home 
which  serves  few  title  XX  funded  chil¬ 
dren  and  meets  applicable  State  stafBng 
standards  (see  S  228.42<c)  (2) ) . 


SecUon  228.29  “Program  coordination 
and  utilization”  is  revised  to  require  that 
the  annual  services  plan  describe  the 
extent  to  which  the  State  utilizes  grants 
and  otherwise  encourages  child  day  care 
providers  under  contract  to  employ 
AFDC  recipients.  This  serves  to  tie  the 
new  provision  for  grants  to  employ  AFDC 
recipients  with  the  existing  requlr^n^t 
that  the  State  describe  how  the  plann^ 
and  the  provision  of  services  will  be  co¬ 
ordinated  with  title  IV-A  (AFDC) .  It  also 
emphasizes  the  Intent  of  the  legislation 
that  to  the  maximum  extent  feasible 
States  utilize  funds  available  under  the 
additional  allotments  to  Increase  the  on- 
ployment  of  welfare  recipients  in  JoIms 
related  to  child  day  care. 

Section  228.35  “Amendments  to  final 
services  idan”  is  revised  to  add  instrue- 
tions  to  the  States  on  how  to  amend  their 
services  plans  to  benefit  from  the  pro¬ 
visions  which  allow  FFP  (retroactive  to 
October  1,  1975)  in  expenditures  for  the 
provisiem  of  family  planning  services 
without  regard  to  income  and  for  a  serv¬ 
ice  provided  on  the  basis  of  group  deter¬ 
mination  of  eligibility. 

Sections  228.40  “Minor  medical  and 
remedial  care”  and  228.41  “Room  or 
bocutl”  are  revised  to  specify  how  some 
of  the  limitations  on  mktical  and  rmie- 
dial  care  and  room  or  board  are  not 
pllcable  to  services  for  drug  and  alcohol 
abusers  between  October  1, 1975  and  Oc¬ 
tober  1,  1977.  There  is  FRP:  (1)  When 
these  c(xnpon«it6  are  used  in  the  initial 
detoxification  of  such  individuals  for  up 
to  7  days  and  the  detoxification  is  inte¬ 
gral  (but  not  necessarily  sub<Hxiinate) 
to  the  further  provision  of  other  titie  XX 
services  to  them;  and  (2)  when  the  en¬ 
tire  rehabilitatiem  process  (rather  than 
a  particular  service)  is  the  basis  for  mak¬ 
ing  the  test  for  integral  but  subordinate. 

Section  228.42  “Child  care  standards” 
is  revised  to  implement  the  three  poli¬ 
cies  on  child  day  care  stafBng  standards 
set  forth  in  the  statute.  The  two  poli¬ 
cies  temporarily  in  effect  between  Oc- 
tober  1,  1975  and  October  1,  1977  are: 
(1)  FFP  is  available  in  expenditures  for 
child  day  care  services  for  children  6 
weeks  of  age  to  6  years  of  age  in  day 
care  centers  and  group  day  care  homes 
which  do  not  meet  Federal  stafBng 
standards  but  do  meet  State  or  other 
specified  standards;  and  (2)  in  apply- 
i^  Federal  stafBng  standards,  States 
are  not  to  count  the  children  of  the 
operator  of  a  family  day  care  home 
unless  such  children  are  under  6  years 
of  age. 

The  third,  and  permanent,  pohey 
specifies  that  when  States  do  not  find 
it  feasible  to  furnish  child  day  care  in 
out-of-home  facilities  which  comply 
with  Federal  stafBng  standard.s,  they  may 
furnish  such  care  in  day  care  centers 
or  group  day  care  homes  which  (1) 
provide  day  care  for  few  title  XX 
children  of  any  age  (not  more  than  20 
percent  of  the  total  in  a  group  day 
care  home;  not  more  than  5  children  or 
20  percent,  whichever  is  lower,  of  the 
children  in  a  center) ;  and  (2)  meet  ap¬ 
plicable  State  StafBng  standards. 

Section  228.44  “Services  to  individuals 
in  institutions”  is  revised  to  add  a  para- 
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detoxification  services  to  reddent  drug  rected  accordlxigly.  (4)  To  convegr  that  tiie  group  metttod 

and  alcohol  abusers;  aivd  (2)  such  de-  Pub.  L.  93-647  required  that  an  amount  determining  eligibility  may  be  used 
toxthcation  services  Include  Inherent  or  equal  to  one-half  of  the  I^eral  funds  ^or  any  service  except  child  day  care 
intrinsic  responsibilittoB  of  the  facility  paid  a  State  to  reimburse  it  for  expenses  services  for  non-migrant  children, 
where  they  are  provided.  fOrdinarily,  incurred  iiUts  title  XX  paogram  must  be  Section  228.61  also  specifies  that  rede- 

there  would  be  no  FPP  for  title  XX  spent  for  services  to  recipients  of  APDC,  terminatkm  of  eligibility  of  persons  re¬ 

services  provided  by  hoepital  or  Insti-  ssi  or  Medicaid  and  to  other  specified  ceiving  a  service  on  a  group  eligibility 
tuUonal  staff,  or  for  services  which  are  individuals.  This  is  known  as  the  “Fifty  basis  is  necessary  only  when  the  State 
considered  inherent  or  intrinsic  re-  percent  Rule.”  Section  228.56  is  revised  has  set  conditions  or  characteristics 
sponsibilities  of  a  hospital  or  institu-  to  specify  that  in  meeting  the  require-  (which  are  to  change  over  time)  as  a 
tion.)  ments  of  the  “Fifty  Percent  Rule”:  (1)  condition  precedent  to  the  receipt  of  a 

A  new  §  228.48,  entitled  “Confidenti-  States  may,  in  lieu  of  accounting  for  the  sendee  on  a  group  eligibility  basis, 

ality  regarding  services  to  drug  and  al-  status  of  each  pers<m  receiving  a  service  When  these  oondttions  or  characteris- 
cohol  abtisers,”  has  been  added' to  make  on  the  basis  of  group  eligibility,  use  gen-  tics  are  of  a  (diangeahle  nature  (idaee 
clear  that  the  regulations  in  42  CFR  erally  accepted  statistical  sampling  pro-  of  residence,  marital  status,  preseime  of 
Part  2  are  applicaUe  to  these  services,  cedures;  (2)  regarding  services  to  per-  children),  the  State  must  ascertain  nfft 
This  carries  out  the  directive  in  Pilb.  L.  sons  who  receive  any  of  the  three  serv-  f®®*  frequently  than  every  6  months  that 
94-401  that  the  confidentiality  provl-  ices  which  may  be  provided  wlttiout  re-  individuals  in  the  group  still  meet  tbe 
sions  ols  section  333  of  the  Comprehen-  gard  to  income.  States  may  use  any  fg>-  conditions  or  have  the  charaeteriatics 
slve  Alcohol  Abuse  and  Alcoholism  Pre-  proprlate  method,  including  geoeridly  membership  in  the  group.  HPwwrer, 
vention,  Treatmentw  and  Rehabilitation  accepted  statistical  sampling  procedures  when  the  specified  conditions  or  chary- 
Act  of  1970,  as  amended,  are  to  be  ap-  or  allocation  of  costs  to  the  services  pro-  terlstics  establiycd  by  the  State  for 
plied  in  provl<hng  eervices  to  drug  and  vided  these  persons  in  the  ratio  as  membership  In  the  gioiQ)  are  not  tipt  to 
alcohol  abusers  under  title  XX.  These  the  known  cost  of  an  other  services  dis-  change  siAstantiaUy  (for  Instance,  a 
confidentiality  provisions  are  imple-  trlbut^  under  the  50  percefit  rule;  and  physical  disability),  the  State  need  ae- 
mented  by  42  CFR  Part  2.  (3)  States  shaU  deem  that  grants  to  chUd  certain  only  once  a  year  whether  these 

Sectlcm  288fil  “MiUiching  rates”  is  re-  day  care  providers  (to  employ  welfare  re-  tadividuals  stffl  meet  the  conditions  or 
vised  to  specify  that  FFP  is  available  cipients)  are  expenditures  for  child  day  have  the  characteristics  for  membership 
at  100  percent  for  expenditures  during  care  services'  made  on  behalf  of  AFDC  in  the  group. 

fiscal  year  1977  for  up  to  the  State’s  recipients.  A  new  paragnqdi  in  {  228.61  Is  ad- 

share  of  its  allocation  cS  $200  million  for  Section  228.60  “Persons  eligible”  Is  re-  dressed  to  validating  the  “substantially 
the  provision  of  child  da^  care  services  vised  and  expanded:  (1)  TO  include  f am-  ell”  basis  which  the  State  has  used  In 
and  for  grants  to  qualified  child  day  care  ily  planning  as  a  service  available  with-  establishing  a  group  for  the  provlsien  of 
providers  to  employ  wtifaire  recipients  out  regard  to  Income;  and  (2)  to  eUml-  e  service.  All  such  groups  are  subject  to 
(employed  on  or  after  September  7, 1976  nate  the  need  for  written  applications  the  test  of  whether  at  least  76  pereent  of 
through  September  36,  1977) .  These  ad-  from  persons  whose  eligibility  is  deter-  those  receiving  a  sendee  on  the  l»ste  Of 
diUonal  funds,  as  wen  as  $40  million  mined  on  a  group  basis.  When  the  State  group  eligibility  are  members-of  families 
made  availaWe  during  the  transition  pe-  has  set  conditions  to  be  met  or  charac-  with  gross  monthly  incomes  of  no  more 
riod,  are  also  available  for  grants  at  100  '  terlstics  which  an  individual  must  have  than  90  percent  of  the  State’s  median  tn- 
percent  matching.  The  purpose  of  the  to  receive  a  sendee  on  the  basis  of  group  come,  adjusted  for  family  size.  The  State 
additional  fluids  is  to  encourage  States  determination  of  eligibility,  the  State  must  conduct  the  test  within  6  months 
to  the  maximum  extent  feasible  to  pro-  must,  through  its  intake  process,  elicit  after  beginning  provision  of  a  sendee  to 
mote  the  employment  of  APDC  recipi-  the  information  necessary  to  determine  a  sroup,  and  thereafter  shall  apply  the 
uits  in  jobs  related  to  child  care  serv-  if  the  individual  meets  the  conditions  or  not  less  frequently  than  once  a  year 
Ices.  Die  section  also  specifies  the  kinds  has  the  characteristics  specified  for  for  the  same  group.  Validations  may  be 
of  expenditures  rriative  to  child  day  membership  in  the  group.  But  when  it  conducted  on  a  sample  basis.  If  the  State 
care  services  which  are  subject  to  100  is  sol^  the  nature  of  the  service  and/or  Is  retroactively  claiming  expenditures  for 
percent  FFP:  (1)  In-home  and  out-of-  the  location  where  it  is  provided  that  sendees  on  a  group  determination  of 
home  child  day  care  services  which  meet  has  led  the  State  to  conclude  that  sub-  eligibility  basis,  as  permitted  back  to  Oc- 
certain  conditions;  and  (2)  staff  activi-  stantially  all  of  the  persons  n^o  wotdd  tober  1,  1975,  it  must  make^ihe  vallda- 
tles  In  direct  support  of  title  XX  child  apply  for  that  service  in  that  location  tion  within  3  months  of  the  promulga- 
day  care  services,  such  as  licensing,  are  members  of  families  with  gross  tion  of  these  regulations  in  Ihe  Federal 
monitoring,  and  staff  training.  States  monthly  incomes  of  90  percent  Or  less  of  Register. 

and  provider  agencies  have  requested  the  State’s  median  income,  adjusted  for  When  the  State  finds  that  less  than  75 
that  the  regulation  be  explicit  on  this  family  size,  no  specific  Inquiry  need  be  percent  of  the  persons  in  the  State  re- 

made  of  those  who  come  for  service.  ceiving  a  particular  service  on  the  basis 
Section  228.52  “Allotments  to  States”  Section  228.61  "Determination  and  re-  of  group  eliglbillly  are  members  of  fam- 
Is  revised  to  specify:  (1)  How  the  addl-  determination  of  eligibility”  is  expanded:  ilies  with  monthly  gross  incMneiT  of  90 
tional  amount  of  $240  milllcm  is  allotted  (1)  To  list  the  factors  States  must  percent  or  less  of  the  State’s  median  in¬ 
to  the  States  (on  the  basis  of  popula-  consider  in  determining  eligibility  on  a  come,  adjusted  for  family  size,  the  State 
tion) ;  and  (2)  how  the  State’s  additional  group  basis  (nature  of  the  service  pro-  shall,  within  75  days  of  the  finding: 
allotment  will  be  paid  (the  lesser  of  the  vided,  where  it  is  provided,  characteris-  (1)  Discontinue  claim ing  FFP  in  the 
amount  of  the  State’s  additional  allot-  tics  of  community  where  it  is  provided  costs  of  services  provided  on  a  groiQi  eU- 
ment  or  the  amount  of  actual  expendl-  conditions,  other  than  Income,  (ff  eligi-  gibili^  basis  for  the  group  wMch  did  not 
tures  incurred  by  the  State  for  the  pro-  blllty  for  the  service)  and  which  lead  meet  the  “substantially  all”  test;  and 
vision  of  child  day  care  sendees  and  for  it  to  conclude  that  substantially  all  the  (2)  Amend  the  State’s  services  plan  to 
grants  to  child  day  care  providers  for  persons  who  receive  the  service  are  mem-  either  delete  the  service,  or  provide  It 
^  empiloymeot  «f  w^are  redptants) .  bets  of  families  witii  monthly  gross  in-  on  the  basis  of  individual  determination 
Beotion  228.55  has  been  vacated  and  tts  come  of  no  more  than  90  percent  of  tiie  of-digibfllty,  or  on  the  basis  ef  group 
contaDte,  a  description  4>t  family  ptan-  State%  inedtam  fneome,  adjusted  for  determination  of  eligibility  If  the  State 
nlng  sendees  under  title  nc,  mosad  to  famllysiEe;  iqr  modifying  ttosnoupinaomfe  ins;  tma 
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a  .reasonable  basis  on  which  to  c<mclude 
that,  with  such  modification  of  the  group, 
at  least  75  percent  of  the  Individuals 
served  would  then  be  members  of  fami¬ 
lies  whose  gross  monthly  Incomes  would 
be  no  higher  than  the  specified  level. 
FFP  would  again  be  avallaUe  In  accord¬ 
ance  with  how  the  plan  was  amended. 

The  content  of  paragraj^  (c)  (“Eli¬ 
gibility  phase-in  (IV-A  and  VI))."  Is 
deleted  as  obsolete  because  States  now 
have  the  option  to  use  the  group  method 
of  determining  eligibility.  Five  para¬ 
graphs  in  S  228.61  are  recoded  because 
of  the  in^rtimi  or  deletion  of  material. 

"Substantially  all"  is  defined  in  1 228.- 
61  as  no  less  than  75  percent  of  the  per¬ 
sons  provided  a  service  on  the  basis  of 
group  eligibility.  SRS  felt  an  obligation 
to  define  the  term  "substantially  all" 
because  (1)  it  is  too  vague  to  have  oper¬ 
ational  utility,  and  (2)  In  the  past.  States 
have  indicated  difficulties  In  <g)eratlng 
their  programs  vhen  such.,  imprecise 
terms  have  been  used.  Based  on  past 
«q>erience  and  informal  conversations 
with  States,  SRS  concluded  that  the 
States  need  a  fixed  numerical  guideline. 
Since  tiiere  is  no  realistic  basis  for  a 
scientific  determination,  SRS  made  a 
judgment  about  the  Intent  of  Congress 
In  thte  regard  and  decided  that  75  per¬ 
cent  is  a  reasonable  figure.  Arbitrary  as 
It  may  seem,  the  percentage  chosen  was 
decided  upon  because  it  is  near  eimugh  to 
100  percent  to  qualify  as  "substantially 
all"  In  the  minds  of  many  people,  and 
because  it  is  close  to  one  of  the  percent 
figures  mentiemed  by  members  of  Con¬ 
gress  when  the  "substantially  all"  aspect 
of  HJl.  12455  (later  Pub.  L.  94-401)  was 
under  discussion.  SRS  considers  that  75 
percent  is  reasmiable  because  it  is  not  so 
hi^  as  to  make  groim  ehglbility  infea¬ 
sible  but  yet  high  enough  to  carry  out 
what  SRS  believes  is  the  intent  of  the 
law.  However,  SRS  welc<xnes  reaction  to 
Its  definition  of  "substantially  all." 

Subpart  J  has  been  added*to  describe 
the  cemditions  under  which  States  may 
make  grants  to  "qualified"  public  and 
private  child  day  care  iwoviders  to  em¬ 
ploy  "eligible"  welfare  recipients. 

Section  228.100  provides  definitions  of 
"qualified"  day  care  providers  and  "eligi¬ 
ble”  welfare  recipients.  These  definitions 
derive  directly  from  the  statute  which 
(1)  specifies  that  a  “qualified”  provider 
Is  (me  who  provides  care  for  title  XX 
partly  or  totally  funded  children  who 
regularly  constitute  at  least  20  percent 
of  the  total  number  of  children  served  in 
his  facility,  and  (2)  requires  that  “eligi¬ 
ble"  welfare  recipients  be  .defined  in  ac¬ 
cordance  with  the  Internal  Revenue  Code 
of  1954. 

Secti(m  228.101  sets  forth  the  condi- 
tions  for  Federal  funding  at  100  percent; 
(1)  FFP  is  available  for  salaries  paid  un¬ 
der  grants  which  States  make  to  qualified 
public  and  private  child  day  care  provid¬ 
ers  under  contract  tor  the  employment 
of  eligible  welfare^reclpients  from  Sep¬ 
tember  7.  1976  through  Septonber  30, 
1977;  (2)  grants  may  not  exceed  $5,000 
per  year  to  public  and  non-preffit  pri¬ 
vate  child  day  care  providers  f<Hr  each 
w^are  recipient  enmloyed  per  year, 


and  may  not  exceed  $4,000  per  year  to 
proprietary  providers  for  each  w^are 
recipient  employed  per  year  (the  Inter¬ 
nal  Revenue  Code  of  1954  provides  a  tax 
credit  of  up  to  $1,000  per  year  per  re- 
clpimit.  The  tax  credit  equals  20  percent 
of  the  wages  to  a  recipient  to  the  extent 
that  a  provider  is  not  specifically  reim¬ 
bursed  for  such  wages.) ;  (3)  The  grants 
which  States  make  are  siffiject  to  the 
letter  ci  credit  procedure  established  by 
the  JJJB.  Treagury;  and  (4)  States  must 
submit  statistical  and  fina£clal  reports 
to  the  D^>artment  on  the  recipients 
hired  undm*  the  grants. 

Even  with  100  percent  funding  avail¬ 
able  for  grants  and  (diild  day  care  serv- 
toes,  SRS  assumes  that  States  will  con¬ 
tinue  to  exercise  their  responsibility  to 
negotiate  reasonable  rates  for  child  day 

Section  228.102  spe(dfies  that:  (1) 
States  may  include  payment  for  ttie 
salaries  paid  by  providers  to  recipients  for 
the  30-day  full-time,  cemtinuous  employ¬ 
ment  period  imeded  to  make  recipimxts 
"dlglble”  ter  hire  under  the  grants:  <2) 
if.  within  the  transitton  quarter.  States 
pay  for  salaries  tor  any  part  of  such  30- 
day,  full-time  continuous  employment 
period  which  occurs  after  S^Dtember  7. 
1976  but  within  the  transition  quarter, 
such  salary  expenditures  may  be  charged 
to  the  State’s  new  allotment  for  the 
transition  (martm*:  and  (3)  any  such 
salary  expenditures  made  on  or  after 
October  1,  1976  and  through  S^ton- 
ber  30,  1977  are  chargeable  to  the  State’s 
new  allotmmit  for  the  Federal  1977  fiscal 
year. 

Various  groups  interested  in  the  ad¬ 
ministration  ot  the  title  XX  program 
have  c(xnmunicated  to  the  D^rtment 
their  interest  in  rapidly  adjusting  the 
State  and  local  operation  of  that  program 
to  take  advantage  of  the  increased  avail¬ 
ability  of  Federal  matching  under  Pub.  L. 
94-401.  In  view  of  this,  the  Department 
believes. that  there  is  a  need  to  (luickly 
establish  a  final  Federal  mterivetatlon  of 
that  law.  Most  of  the  changes  herem  are 
simply  restatonents  of  the  statute.  In 
those  cases  where  the  Department  has 
made  policy  choices,  the  choices  made  are 
believed  to  correq?(md  to  the  wishes  ex¬ 
pressed  by  most  mterested  parties.  In 
addition,  as  mdlcated  above,  the  D^mit- 
ment  beeves  it  is  important  to  establish 
leg^hr  effective  regulations  as  quickly  as 
possible  so  that  the  States  will  know  what 
adjustments  are  necessary  to  qualify  for 
the  mcreased  Federal  matching.  Accord¬ 
ingly,  t^  Department  believes  there 
exists  gTOd  cause  to  dispense  with  notice 
of  propo^  rule  making.  However,  con- 
sideratkm  will  be  given  to  any  written 
comments,  suggestions  or  objection  re¬ 
ceived  by  the  Administrator,  Social  and 
Rdiabilitation  Service,  P.O.  Box  2382, 
Washington,  D.C.  20013,  on  or  before 
February  4, 1977.  If  changes  are  necessi¬ 
tated  by  these  comments,  th^  will  be  is¬ 
sued  prmnptly  as  amendments  to  the 
regulation. 


m>ecti(m  in  Room  5225- of  the  Depart¬ 
ment’s  eflices  at  330  C  Street,  S.W.. 
Washmgton,  D.C.,  beginning  aimroxl- 
mately  two  weeks  after  publlcati(m  of  this 
regnlatt(m  m  the  FXdbal  Rbgxstkr,  on 
Monday  through  Ftlday  of  each  we^ 
from  8:30  ajn.  to  5:00  pm.  (area  eo(ie 
202-245-2950). 

Answers  to  specific  questions  may  be 
obtamed  by  calling  Mns.  Johnnie  U. 
Brooks  (area  code  202-245-9415) . 

Part  228,  Chapter  n,  THle  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  bdow: 

1.  The  TaUe  of  (Contents  is  revised  to 
amend  Subparts  D,  E,  and  F,  and  to  add 
a  new  Subpart  J  as  f(dlows: 

•  •  •  •  * 
Subpait  D — Limitattoiw:  SvrviCM 
228^9  OenenUL 

22840  ICiiMr  medical  and  Kmedlal  care. 

228.41  Boomer  board. 

228.42  Child  care  standards. 

228.48  Bdncational  oerrioes. 

228.44  Services  to  individuals  living  in  hos¬ 
pitals.  dEined  nursing  faoUlttes, 
Intsnnediata  cars  facilities  (in¬ 
cluding  bospltals  or  fadUtles  for 
mental  diseasee  or  for  the  mentally 
retarded),  or  prisems. 

228.46  ^;>eclal  servtoes  ]»ovlded  by  feetw 

family  tMmrma 

228.48  Xmergency  abdter. 

228.47  OaSb  payments  for  a  service. 

228.48  OonfldentlaUty  regarding  eervlcee  to 

drag  and  aleobot  abusers. 

Subpart  E — UmltsMens!  WimwicIsI 

228.60  Services  and  indivlduale  in 

the  sBTviosB  plan. 

228.61  Matching  rates. 

228.62  Allotments  to  Statss. 

228.63  Public  sources  ot  State’s  share. 

228.64  Private  eouroes  of  State’s  share. 

228.65  IReeervedl 

228.66  Fifty  Percent  Buie. 

Subpsrt  F — UmMattom;  IndlwMusIs  Served, 
Eligibility  and  Fees 

228.60  PerscHis  Miglble. 

228.61  Determination  of  eUglblUty. 

228.62  Fees  for  aervlcee. 

228.68  Ftamily  planning  services. 

228.64  Information  and  referral  servieee.  ' 

228.66  Services  directed  at  the  goal  of 
preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  chlMben 
or  adults  unable  to  protect  their 
own  Interests. 

228.66  Monthly  gross  Income. 

«  •  •  *  « 

Subpart  J — Grants  te  Child  Day  Cars  Providers 
To  Employ  Welfare  Reciplorits 

228.100  Definitions. 

228.101  Conditions  for  Federal  financial 

partldpaUon. 

228.102  Claims  for  Federal  financial  partici¬ 

pation. 

Authority:  Sec.  1102, 49  Stat.  647  (42  17  S  C. 
1302). 

2.  Section  228.24  Is  amended  by  revis¬ 
ing  paragraph  (a)  (3)  and  adding  a  new 
paragraidi  (b)  to  read  as  follows: 

§  228.24  Individuals  to  be  served. 

(a)  The  services  plan  shall:  •  *  • 
(3)  Specify  if  the  State  plans  to  offer 

any  service  defined  In  S  228.63,  S  228.64 
or  t  228.65.  ^ 

(b)  If  the  State  Is  determining  ^- 
glbOlty  (m  a  group  basis  in  accordance 
with  1 228.61,  the  services  plan  shall  so 


In  commenting,  please  refer  to  P8A- 
66.  Organizations  and  agencies  are  re¬ 
quested  to  send  ctmmientB  In  dmdlcate. 

Comments  will  be  available  for  public  In-  state  and  describe  any  specific  conditions 
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or  characteristics  (other  than  income), 
that  must  be  met  m:  that  individuals 
must  have  so  that  they  wUi  know  U  they 
might  qualify  to  receive  a  particular 
service  for  which  eligibility  is  determined 
on  a  group  basis.  Conditions  or  charac¬ 
teristics  that  may  be  used  by  the  State  as 
a  basis  for  determining  that  a  service  is 
to  be  offered  on  a  group  eligibility  basis 
may  include  one  or  more  of  the  follow¬ 
ing:  the  nature  of  the  service,  character¬ 
istics  of  persons  to  receive  the  service 
(such  as  age,  physical  or  mental  condi¬ 
tion.  place  of  residence,  single  parent¬ 
hood,  common  problems,  etc.) ,  location 
of  the  service  site(s) ,  nature  of  the  com- 
munitj^  where  the  service  will  be  pro¬ 
vided,  or  other  factors  which  lead  the 
State  to  reasonably  conclude  that  sub¬ 
stantially  all  the  persons  to  whom  the 
services  will  be  offered  are  members  of 
families  which  have  a  monthly  gross  in¬ 
come  of  no  more  than  90  percent  of  the 
State’s  median  income,  adjusted  for  fam¬ 
ily  size. 

3.  In  S  228.26,  paragraphs  (a) ,  and  (c) 
are  amended  and  (f )  is  added  to  read  as 
follows:' 

§  228.26  Services. 

(a)  Each  service  offered  under  the 
services  plan,  including  the  service  which 
is  available  to  individuals  on  the  basis  of 
group  determination  of  eligibility,  shall: 

•  •  •  •  * 

(c)  Family  planning  services  as  de¬ 
scribed  in  S  228.63  to  all  AFDC  recipients 
(including  minors  who  can  be  considered 
sexually  active)  who  request  them  shall 
be  provided  in  the  services  plan  if  the 
State  has  an  AfTO  program.  Failure  to 
provide  these  services  will  reduce  and 
jeopardize  FFP  to  the  State  for  its  AFDC 
program. 

•  *  *  *  • 

(f)  The  State  agency  shall  identify  in 
its  services  plan  the  point  in  its  organiza¬ 
tional  structure  or  the  level  of  staff 
where  it  has  placed  authority: 

(1)  To  make  the  decision  for  the  State 
that  it  is  not  feasible  to  furnish  child  day 
care  in  a  day  care  center  or  group  day 
care  home  which  complies  with  Federal 
staffing  standards;  and 

(2)  To  furnish  child  day  care  by  grant¬ 
ing  a  waiver  of  otherwise  apidicable  Fed¬ 
eral  staffing  standards  in  a  day  care  cen¬ 
ter  or  group  day  care  home  which  serves 
few  title  XX  funded  children  (see 
§  228.42(c)  (2) )  and  meets  applicable 
State  staffing  standards. 

§  228.29  Program  roordination  and  uli- 
lizalion. 

4.  Section  228.29  is  revised  to  add 
paragraph  (c)  to  read  as  follows: 

«  «  •  •  ♦ 

(c)  The  description  shall  also  include 
the  extent  to  which  the  title  XX  agency 
*  utilizes  grants  and  otherwise  encourages 
child  day  care  providers  under  con¬ 
tract  to  employ  AFDC  recipients. 

5.  Secticm  228.35  is  revised  to  add  par¬ 
agraph  (c)  to  read  as  follows: 


§  228.35  Amendments  to  final  services 
plan.  , 

•  •  •  • 

(c)(1)  Notwithstanding  paragraph 

(b),  of  this  sectioh,  when  a  State 
amentls  its  services  i^an  so  that  it  may 
provide  family  planning  services  without 
regard  to  income,  m:  determine  eligibility 
on  a  group  basis  for  the  provision  of  a 
service,  the  final  amendment  to  the  serv¬ 
ices  plan  may  have  a  retroactive  effective 
date  of  October  1, 1975  (or  later,  depend¬ 
ing  on  when  the  State  began  providing 
the  particular  service  specified  in  the 
amendment) .  FFP  is  available  for  a 
service  which  is  the  subject  of  an  amend¬ 
ment  made  in  accordance  with  this  para¬ 
graph  (c)  (1) ,  Provided,  That  the  service 
was  in  the  State’s  services  plan  when  the 
service  was  delivered. 

(2)  ’The  State  shall  publish  the  pro- 
,  posed  and  final  amendments  to  the  serv- 
’  ices  plan,  in  accordance  with  paragraph 
(a)  of  this  section,  and  specify  therein 
the  relevant  retroactive  dates. 

6.  Section  228.40  is  revised  to  add  par¬ 
agraph  (c)  to  read  as  follows: 

§  228.40  Minor  modiral  and  remedial 
care. 

«  *  *  *  * 

(c)  Notwithstanding  the  requirement 
of  paragraph  (a)  of  this  section,  that 
medical  or  remedial  care  must  be  in¬ 
tegral  but  subordinate  to  a  particular 
service,  FFP  is  available  for  medical  or 
remedial  care  provided  between  Octo¬ 
ber  1, 1975  and  October  1, 1977  in  a  pro¬ 
gram  (ff  rehabilitative  services  to  drug 
and  alcohol  abusers,  under  the  following 
conditions: 

(1)  When  provided  in  the  initial  de- 
toxificatiim  of  such  persons  for  up  to 
7  days,  so  long  as  such  detoxification  is 
integral  (but  not  necessarily  subordi- 
nate)  to  the  further  provision  of  other 
title  XX  services  to  drug  and  alcohol 
abusers;  and 

(2)  When  integral  but  subordinate  to 
the  entire  rehabilitative  process  (rather 
than  a  particular  service) ,  including  but 
not  limited  to  initial  detoxificaticm, 
short-term  residential  services,  and  sub¬ 
sequent  outpatient  counseling  and  re¬ 
habilitative  services,  whether  or  not  such 
a  process  involves  more  than  one  pro¬ 
vider  of  services. 

7.  Section  228.41  is  revised  to  add 
paragraph  (d)  to  read  as  follows: 

§  228.41  R«)om  or  board. 

***** 

(d)  Notwithstanding  the  requirement 
of  paragraph  (a)  of  this  section,  that 
room  or  board  must  be  integral  but  sub¬ 
ordinate  to  a  particular  service,  FFP  is 
available  for  room  <x  board  provided  be¬ 
tween  October  1,  1975  and  October  1, 
1977  in  a  program  of  rehabilitative  serv¬ 
ices  to  drug  and  alcohol  abusers,  under 
the  following  conditions: 

(1)  When  provided  in  the  initial 
detoxification  of  such  persons  for  im  to 
7  days,  so  long  as  detoxification  is  inte¬ 
gral  (but  not  necessarily  si^rdinate) 
to  the  further  provision  of  other  title 
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XX  services  to  drug  and  alcohol  abusers; 
and 

(2)  When  integral  but  subordinate  to 
the  entire  rehabilitative  process  (rather 
than  a  particular  service) ,  Including  but 
not  limited  to  initial  detoxification, 
short-term  residential  services,  and.sub- 
sequent  outpatdiwt  coimseling  and  re¬ 
habilitative  s^vlces,  whether  or  not  such 
a  process  inv(dves  more  than  one.  pro¬ 
vider  of  services. 

8.  Section  228.42  is  revised  to  add 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  228.42  Child  rare  standards. 

*  *  '  •  •  • 

(c)  Notwithstanding  the  Federal 
stafiing  requirements  for  out-of-home 
child  day  care  service  set  forth  in  para¬ 
graph  (a)  (2)  of  this  section: 

(1)  FFP  is  available  between  Octo¬ 
ber  1.  1975  arid  October  1,  1977  for  title 
XX  child  day  care  services  so  long  as 
day  care  centers  and,  group  day  care 
homes  providing  day  care  services  to 
children  6  weeks  of  age  to  6  years  of 
age  apply  staffing  standards  which: 

(1)  Are  the  State  staffing  standards 
which  are  in  effect  at  the  time  the  child 
day  care  services  are  provided; 

(ii)  Are  no  lower  than  the  correspond-, 
ing  staffing  standards  which  were  im-  . 
posed  or  required  by  applicaUe  State  law' 
on  September  15, 1975;  and 

(iii)  Are  no  lower,  in  the  case  of  a 
particular  day  care  center  or  group  day 
care  home,  than  the  corresponding 
standards  actually  being  met  in  such 
center  or  hmne  on  S^tember  15,  1975. 

(2)  (i)  When  States  find  that  it  is  not 
feasible  to  furnish  day  care  (partly  or 
totally  funded  under  title  XX)  for  chil¬ 
dren  of  any  age  in  a  day  care  center 
or  group  day  care  home  that  complies 
with  Federal  staffing  standards,  they  may 
waive  such  standards  otherwise  appli¬ 
cable,  and  furnish  day  care  services,  if; 

(A)  A  day  care  center  or  group  day 
care  home  serves  few  title  XX  children 
(of  the  total  number  of  children  served 
at  any  given  time  in  each  such  facility, 
not  more  than  5  of  the  children  in  a  cen-. 
ter,  or  20  percent  of  them,  whichever  is 
lower;  not  more  than  20  percent  of  the 
children  in  a  group  day  care  home) ; 
and 

(B)  Such  day  care  center  or  group  day 
care  home  complies  with  applicable 
State  staffing  standards. 

(ii)  States  shall  establish  criteria 
against  which  to  assess  the  non-feasi¬ 
bility  of  their  use  of  a  day  care  center 
or  group  day  care  home  which  complies 
with  Federal  staffing  standards;  and  they 
shall  maintain  a  record  of  the  waiver 
for  each  facility  in  terms  of  these 
criteria. 

(d)  Between  October  1, 1975  and  Octo¬ 
ber  1,  1977,  in  applying  Federal  staffing 
standards,  Stat^  shall  not  count  the 
children  of  the  operator  of  a  family  day 

'care  home  unless  such  children  are  under 
6  years  of  age. 

9.  Section  228.44  is  amended  to  add 
paragraph  (b)  to  read  as  follows; 
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§  228.44  Services  to  individuals  liv'kig 
in  hospitals,  skilled  nursing  facili¬ 
ties,  intermediate  eare  facilities  (in¬ 
cluding  hospitals  or  facilities  for 
mental  diseases  or  for  the  mentally 
retarded),  or  prisons. 

•  •  •  •  * 

(b)  Nothwithstanding  the  require¬ 
ments  of  paragraph  (a)  (2)  and  (4)  of 
this  section,  FFP  is  available  between 
October  1,  1975  and  October  1,  1977  for 
the  cost  of  providing  initial  detoxification 
services  for  up  to  7  days  for  drug  and 
alcohol  abusers  when  such  detoxification 
is  integral  to  the  further  provision  of 
other  title  XX  services,  even  though: 

(1)  Hospital  or  other  institutional  staff 
provide  detoxification  services  to  resi¬ 
dent  drug  and  alcohol  abusers;  and 

(2)  Such  detoxification  services  in¬ 
clude  inherent  or  intrinsic  responsibil¬ 
ities  of  the  facility  where  they  are 
provided. 

10.  A  new  section,  §  228.48,  is  added  to 
read  as  follows: 

§  228.48  Confidentiality  regarding  serv¬ 
ices  to  drug  and  alcohol  ahusers. 

States  providing  services  to  drug  and 
alcohol  abusers  shall  safegtiard  informa¬ 
tion  about  such  services  and  recipients 
by  applying  the  provisions  of  section  333 
of  12ie  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  and 
Rehabilitation  Act  of  1970  (as  amended 
by  section  122(a)  of  Pub.  L.  93-282),  as 
implemented  by  regulations  at  42  CPR 
Part  2. 

11.  Section  228.51  is  amended  to  add 
paragraph  (c)  to  read  as  follows: 

§  228..>1  Matching  rates. 

*  *  *  «  *  . 

(c)  One  hundred  percent  FFP.  Not¬ 
withstanding  paragraph  (a)  of  this  sec¬ 
tion,  FFP  is  available  at  the  100  percent 
rate  up  to  the  State’s  share  of  the  addi¬ 
tional  allotments  described  in  §  228.52(c) 

(3).  The  purpose  of  the  addition£j  funds 
is  to  encourage  States  to  the  maximum 
extent  they  determine  to  be  feasible  to 
promote  the  employment  of  AFDC  re¬ 
cipients  in  jobs  related  to  day  care 
services. 

(I)  During  fiscal  year  1977,  100  per¬ 
cent  FFP  is  available  for: 

(1)  Day  care  services  provided  to  chil¬ 
dren  in  day  care  centers,  group  day  care 
hcmies,  and  family  day  care  homes,  which 
are  licensed  by  the  State  for  chUd  day 
care  services  and  otherwise  meet  the  re¬ 
quirements  of  §  228.42(a)  (2)  as  mo<^ed 
by  the  provisions  of  §  228.42(c)  and  (d). 

(II)  Day  care  services  provided  to  chil¬ 
dren  in  their  own  homes  in  accordance 
with  S  228.42(a)  (1) ;  and 

(iii)  Staff  activities  in  direct  support  of 
the  child  day  care  services  such  as:  li¬ 
censing  homes  «•  facilities  used  by  title 
XX  children,  monitoring  title  XX  child 
care  services  delivery,  and  training  staff 
in  accordance  with  Subpart  H  of  this 
Part. 

(2)  During  the  transition  quarter  (July 
1,  1976  through  September  30,  1976)  and 
the  1977  fiscal  year,  100  percent  FFP  is 
available  for  grants  by  States  to  child  day 
care  providers  to  employ  welfare  recipi¬ 
ents,  In  accordance  with  Subpart  J. 


12.  Section  228.52  is  amended  to  add  a 
paragraph  (c)(3)  to  read  as  follows: 

§  228.52  Allolincnls  to  State«i. 

•  *  *  *  • 

(c)  •  •  • 

(3)(i)  The  basic  allotment  described 
in  paragraph  (c)  (1)  of  tliis  section  shall 
be  increased  by  an  amount  which  bears 
the  same  ratio  to  $40  million  for  the 
transition  quarter  (July  1,  1976  through 
September  30,  1976)  and  to  $200  million 
in  the  1977  fiscal  year  as  the  population 
for  such  State  bears  to  the  population  of 
all  States.  The  amount  of  these  addi¬ 
tional  allotments  i>ayable  to  each  State 
shall  be  the  lesser  of : 

(A)  The  amount  of  each  additional  al¬ 
lotment;  or 

(B)  The  amount  of  actual  expenditures 
incurred  for  the  provision  of  child  day 
care  services  and  for  grants  by  States  to 
child  day  care  providers  for  the  employ¬ 
ment  of  welfare  recipients. 

§  228.55  [Reserved] 

13.  Section  228.55  is  deleted  and  re¬ 
served. 

14.  In  §  228.56,  paragraph  (b),  is  re¬ 
vised  to  read  as  follows: 

§  228.56  Fifty  Percent  Rule. 

*  *  «  •  * 

(b)  In  accounting  for  costs  of  services 
to  meet  the  requirements  of  paragraph 
(a)  of  this  section: 

(1)  In  lieu  of  accounting  fm-  the  status 
of  each  person  receiving  a  service  on  the 
basis  of  group  determination  of  eligibil¬ 
ity,  States  may  use  generally  accepted 
statistical  sampling  procedures. 

(2)  Regarding  services  to  persons  who 
receive  services  without  regard  to  inewne 
(family  planning  services,  services  to 
prevent  or  remedy  abuse,  neglect  or  ex¬ 
ploitation  of  children  and  adults,  and  in¬ 
formation  and  referral  services) ,  States 
may  use  any  appropriate  method,  includ¬ 
ing  generally  accepted  sampling  proce¬ 
dures  or  allocation  of  costs  to  the  serv¬ 
ices  provided  these  persons  in  the  same 
ratio  as  the  known  cost  of  all  other  serv¬ 
ices  distributed  for  the  50  percent  rule. 

(3)  States  shall  deem  grants  made  by 
them  to  child  day  care  providers  for  the 
employment  of  welfare  recipients,  to  be 
expenditures  for  child  day  care  services 
made  on  behalf  of  AFDC  recipients. 

15.  In  §  228.60,  paragraph  (d)  is  re¬ 
vised  and  paragraph  (e)  (2)  is  amended 
by  adding  subdivision  (ii)  as  shown  be¬ 
low.  Subdivision  (i)  is  published  for 
clarity. 

§  228.60  Forsoiis  eligiblo. 

•  •  •  *  * 

(d)  Servees  without  regard  to  income. 
Notwithstanding  paragraphs  (a)  and  (b) 
of  this  section,  family  planning  services 
under  §  228.63,  information  or  referral 
services  imder  S  226.64  or  services  direct¬ 
ed  at  the  goal  of  preventing  or  remedy¬ 
ing  neglect,  abuse,  or  exploitation  of 
children  or  adults  under  §  228.65  may,  if 
provided  under  the  services  idan,  be  pro¬ 
vided  to  all  Individuals  who  need  them. 

(e)  •  •  • 

(2)  •  •  • 


(i)  When  protective  services  are  pro¬ 
vided  without  regard  to  income  under 
conditions  specified  in  §  228.65,  a  dated 
agency  record  that  documents  the  cir¬ 
cumstances  of  actual  or  potential  abuse, 
neglect,  or  exploitation  of  a  child  or 
adult,  may  be  considered  an  acceptable 
alternative  to  the  written  application 
for  that  individual. 

(ii)  When  eligibility  is  determined  on 
a  group  basis  in  accordance  with 
§  228.61,  no  written  application  is  neces¬ 
sary. 

(A)  However,  if  the  State  has  estab¬ 
lished  sp>ecific  conditions  (other  than  in¬ 
come)  or  characteristics  as  a  condition 
precedent  to  the  receipt  of  a  service  on 
the  basis  of  group  eligibility,  the  State 
shall,  in  the  intake  process,  elicit  Infor¬ 
mation  necessary  to  determine  whether 
an  individual  meets  the  specified  condi¬ 
tions  or  has  the  characteristics  for  mem¬ 
bership  in  the  group  (e.g. — if  eligibility 
for  homemaker  services  to  teenage  par¬ 
ents  maintaining  their  own  homes  in 
public  housing  is  determined  on  a  group 
basis,  the  intake  process  shall  elicit  a 
statement  regarding  age,  parenthood, 
address,  and  maintenance  of  one’s  own 
home) . 

(B)  If  the  State  has  concluded  solely 
on  the  basis  of  the  nature  of  a  service 
and/or  the  location  where  it  will  be  pro¬ 
vided  (e.g. — recreational  services  in  spec¬ 
ified  senior  centers  or  day  care  seiMces 
for  migrant  children) ,  that  substantially 
all  of  the  individuals  who  would  apply 
for  the  service  are  members  of  families 
with  gross  monthly  Incomes  of  90  per¬ 
cent  or  less  of  the  State’s  median  Income, 
adjusted  for  family  size,  no  information 
need  be  elicited  at  intake. 

16.  §  228.61  Is  amended  by  revising 
paragraphs  (a) ,  (c) ,  and  (d)  to  read  as 
follows: 

§  228.61  Determination  and  redeter¬ 
mination  of  eligibility. 

(a)  Methods  of  determining  (or  rede¬ 
termining)  eligibility.  (1)  States  may  es¬ 
tablish  any  method  or  methods,  includ¬ 
ing  a  declaration  method,  for  determin¬ 
ing  eligibility  in  accordance  with  §  228.60 
and  §  228.66. 

(2)  (i)  States  may  determine  eligibility 
on  a  group  basis  if,  upon  consideration 
of  one  or  more  of  the  following  factors, 
with  respect  to  a  particular  service,  they 
can  reasonably  conclude  without  Individ¬ 
ual  determination  that  substantially  all 
members  of  the  group  who  receive  the 
particular  service  are  members  of  fami¬ 
lies  with  monthly  gross  incomes  of  not 
more  than  90  percent  of  the  State’s  me¬ 
dian  income,  adjusted  for  family  size: 

(A)  The  geographic  area  In  which  a 
particular  service  is  provided; 

(B)  The  characteristics  of  the  com¬ 
munity  in  which  the  service  is  provided; 

(C)  The  nature  of  the  service  pro¬ 
vided; 

(D)  The  conditions,  other  than  in¬ 
come,  of  eligibility  to  receive  the  service; 
or 

(E)  Other  factors  surrounding  provi¬ 
sion  of  the  service. 

(ii)  “Substantially  all”  means  that  no 
less  than  75  percent  of  the  persons  pro¬ 
vided  a  service  on  the  basis  of  groim 
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eligibility  determination  shall  be  mem- 
bei-s  of  families  whose  gross  monthly  in¬ 
cranes  are  no  more  than  90  percent  of 
the  State’s  median  incwne,  adjusted  for 
family  size. 

(iii)  There  are  no  mandatory  fees  for 
persons  whose  eligibility  is  determined  on 
a  group  basis. 

(iv)  Group  determination  of  eligibility 
may  be  used  for  any  service  except,  that 
for  child  day  care,  it  is  limited  to  the 
children  of  migratory  workers. 

(3)  States  may  use  one  method  for 
determining  eligibility  for  all  services, 
categories  of  individuals  and  geographic 
areas,  or  they  may  use  different  methods 
for  different  services,  different  categories 
of  individuals  and  different  geographic 
areas. 

(4)  States  shall  have  available  for 
Federal  review  a  written  description  of 
the  method  (s)  they  have  established  for 
determining  and  redetermining  eligibil¬ 
ity. 

«  *  «  *  * 

(c)  When  redetermination  shall  be 
made. 

(1)  Redeteimination  of  eligibility  shall 
be  made  for  persons  whose  eligibility  is 
determined  on  an  individual  basis: 

(1)  When  required  on  the  basis  of  in- 
fonnation  the  agency  has  obtained  about 

'anticipated  changes  in  the  individual’s 
situation; 

(ii)  Pi’omptly,  not  to  exceed  30  days, 
after  information  is  obtained  about 
changes  which  have  occurred  in  the  in¬ 
dividual’s  circumstances  that  may  make 
him  ineligible;  and 

-  (iii»  Periodically,  but  not  less  fre¬ 
quently  than  every  6  months. 

(2)  If  the  State  has  established  specific 
conditions  or  characteristics  as  a  condi¬ 
tion  precedent  to  the  receipt  of  a  service 
on  the  basis  of  group  eligibility  (and,  in 
accordance  with  5  228.60(e)  (2)  (ii> (A), 
has  elicited  information  at  intake  that 
individuals  applying  for  the  service  meet 
the  conditions  or  have  ttie  characteristics 
for  membership  in  the  group),  it  shall, 
unless  the  characteristic  is  Irreversible 
(such  as  being  above  a  certain  age),  re¬ 
determine  the  eligibility  of  these  individ¬ 
uals  as  follows: 

(i)  When  the  conditions  or  character¬ 
istics  established  by  Uie  State  are  apt  to 
change  in  regard  to  an  individual  (such 
as  place  of  residence,  marital  status,  chil¬ 
dren  living  in  the  home) ,  tiie  State  shall 
ascertain  not  less  frequently  than  every 
6  months  whether  persons  receiving  the 
service  on  a  group  eligibility  basis  still 
meet  the  conditions  or  have  the  charac¬ 
teristics  which  made  them  members  of 
the  group;  or 

(ii)  When  the  conditions  or  charac¬ 
teristics  established  by  the  State  are  not 
apt  to  change  substantially  in  regard  to 
an  individual  (such  as  a  physical  dis¬ 
ability)  ,  the  State  shall  ascertain  not  less 
frequently  than  once  a  year  whether 
persons  receiving  the  service  on  a  group 
eligibility  basis  still  meet  the  conditions 
or  have  the  characteristics  which  made 
them  members  of  the  group. 

(iii)  ’The  State  shall  discontinue  pro¬ 
viding  the  service  on  the  basis  of  group 
eligibility  determination  by  the  end  of 
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the  month  in  which  it  finds  persons  who 
no  longer  meet  the  conditirais  or  have  the 
characteristics  required  for  group  mem¬ 
bership. 

(d)  Validation  of  “substantially  all’’ 
basis  for  establishing  a  group: 

(1)  Each  group  of  persons  receiving 
a  service  on  the  basis  of  group  deter¬ 
mination  of  eligibility  shall  be  subject 
to  a  validation  check  of  whether  at  least 
75  percent  of  those  receiving  the  service 
are  members  of  families  with  gross 
monthly  incomes  of  no  more  than  90 
percent  of  the  State’s  median  income, 
adjusted  for  family  size. 

(2)  States  shall  conduct  their  initial 
validation  check  not  later  than  6  months 
after  they  have  started  providing  a  serv¬ 
ice  to  individuals  on  the  basis  of  group 
eligibility.  (If  a  State  claims  expendi¬ 
tures  for  services  on  a  group  determi¬ 
nation  of  eligibility  bsisis  retroactively, 
as  permitted  to  October  1,  1975,  the 
validation  shall  be  made  within  3  months 
of  promulgation  of  these  regulations  in 
the  Federal  Register.) 

(3)  After  the  initial  validation.  States 
shall  thereafter  conduct  such  valida¬ 
tions  for  the  same  group  no  less  fre¬ 
quently  than  once  a  year. 

(4)  The  validations  may  be  conducted 
on  a  sample  basis.  States  shall  maintain 
a  record  of  how  the  test  was  conducted, 
and  document  the  process  used  and  the 
findings. 

(5)  In  order  to  determine  whether  at 
least  75  percent  of  the  persons  who  re¬ 
ceive  a  particular  service  on  the  basis 
of  gioup  eligibility  are  in  families  with 
the  specified  income  level.  States  shall 
take  into  account  the  findings  made  on 
members  of  all  groups  that  receive  each 
particular  service  wherever  provided  in 
the  State  on  the  basis  of  group  eligibility. 

(6)  If  a  State  finds  that  less  than  75 

percent  of  the  persons  receiving  a  par¬ 
ticular  service  on  the  basis  of  group  eli¬ 
gibility  meet  the  specified  income  stand¬ 
ard,  the  State  *  shall,  within  75  days 
following  such  a  finding:  _ 

(i)  Discontinue  claiming  FFP  for  ex¬ 
penditures  incurred  for  the  service  pro¬ 
vided  to  persons  in  that  particular 
group  whose  eligibility  has  been  deter¬ 
mined  on  a  group  basis; 

(ii)  Amend  the  State’s  services  plan 
to  either  delete  the  service,  or  to  pro¬ 
vide  a  new  basis  for  determination  of 
eligibility  to  continue  the  service. 

(iii)  If  the  State  decides  to  continue 
the  service,  FFP  is  available,  in  accord¬ 
ance  with  the  amended  services  plan, 
for  providing  the  service: 

(A)  On  the  basis  of  individual  eligibil¬ 
ity;  or 

(B)  On  the  basis  of  group  eligibility  if 
the  State  changes  the  conditions  or  char¬ 
acteristics  relative  to  the  group  and  has 
a  reasonable  basis  on  which  to  conclude 
that  with  such  modification,  at  least  75 
percent  of  the  individuals  served  would 
then  be  members  of  families  with  the 
specified  monthly  gross  income. 

«  «  •  *  « 

17.  Section  228.63  has  been  removed 
from  “reserved”  and  newly  titled.  Para¬ 
graph  (a)  Is  new;  paragraphs  (b)  and 
(c)  are  transferred  from  §  228.55. 
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§  228.63  Family  planning  services. 

(a)  FFP  is  available  in  the  cost  of 
family  planning  services  provided  with¬ 
out  regard  to  income. 

(b)  For  purposes  of  this  Part,  family 
planning  services  means  counseling,  edu¬ 
cational  and  medical  services  (including 
diagnosis,  treatment,  drugs,  supplies, 
devices  and  related  counseling  furnished, 
prescribed  by,  or  under  the  supervision 
of,  a  physician)  to' enable  individuals  of 
childbearing  age  (including  minors)  vol¬ 
untarily  to  limit  their  family  size  or  to 
space  their  children. 

(c)  Where  a  State  authorizes  steriliza¬ 
tion  as  a  family  planning  service,  it  must 
comply  with  the  provisions  of  45  CFR 
205.35. 

18.  A  new  Subpart  J  is  added  to  read 
as  follows: 

Subpart  J — Grants  to  Child  Day  Care 

Providers  To  Empio*'  Welfare  Recipients 

§  228.100  Definitions. 

For  purposes  of  this  Subpart: 

(a)  A  “qualified”  child  day  care  pro¬ 
vider  is  one  in  whose  facility  at  least  20 
percent  of  the  total  number  of  children 
regulai’ly  selrved  are  partly  or  totally 
funded  under  title  XX. 

(b)  An  “eligible”  w'elfare  recipient  is, 
as  defined  in  section  50B(g)  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  one  who  meets 
all  the  following  requirements: 

( 1 )  Has  bem  certified  by  the  State  or 
local  welfare  department  as  being  eligible 
for  financial  assistance  for  aid  to  families 
with  dependent  children  (AFDC)  and  as 
having  continuously  received  AFDC  dur¬ 
ing  the  90 -day  period  which  immediately 
precedes  the  date  on  which  the  em¬ 
ployee  is  hired; 

(2)  Has  been  a  full-time  employee  of 
the  provider  for  a  period  in  excess  of  30 
consecutive  days; 

(3)  Has  not  displaced  any  other  indi¬ 
vidual  from  employment  by  the  provider; 
and 

(4)  Is  not  a  migrant  worker.  (The 
Internal  Revenue  Code  of  1954  defines  a 
migrant  worker  as  one  who  is  employed 
in  a  job  for  which  'the  customary  period 
of  ranploymrait  by  one  ranployer  is  less 
than  30  days  if  the  nature  of  the  job  re¬ 
quires  the  worker  to  travel  from  place 
to  place  over  a  short  period  of  time. ) 

§  228.101  Conditions  for  FFP. 

FVom  September  7,  1976  imtil  Octo¬ 
ber  1,  1977,  FFP  is  available  from  addi¬ 
tional  allotments  specified  in  §  228.52 

(c)  (3)  for  salEtries  paid  under  grants 
which  States  make  in  accordance  with 
this  Subpart  to  qualified  public,  non¬ 
profit  private,  and  proprietary  child  day 
care  providers  imder  contract  to  the 
State  agency,  to  employ  eligible  welfare 
recipients,  as  defined  in  §  228.100,  Pro¬ 
vided.  That: 

(a)  The  grants  do  not  exceed: 

(1)  $5,000  to  public  and  non-profit 
private  providers  for  each  recipient  iJer 
year;  and 

(2)  $4,000  to  proprietary  providers  for 
each  recipient  per  year.  (The  Internal 
Revenue  Code  of  1954  provides  a  tax 
credit  of  up  to  $1,000  per  year  per  wel¬ 
fare  recipient  employed  by  proprietary 
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child  day  care  providers  (section  50A(a) 
(6)  (B)  of  the  Code)  under  an  extoiskm 
uiddl  October  1.  1977  of  the  credit  for 
Federal  welfare  recipient  employment  in¬ 
centive  expose  to  proprietary  child  day 
care  providers  (secUcm  50B(a)  (2)  (B) ) . 
The  tax  credit,  to  a  maximum  of  $1,000, 
equals  20  percent  of  the  wages  to  a  recip- 
ioit  to  the  extent  that  a  provider  is  not 
specifically  reimbursed  for  such  wages. 
There  is  no  aggregate  tax  credit  limit  for 
such  child  day  care  employers  of  recipi¬ 
ents.) 

(b)  States  make  such  grants  on  a  time 
schedule  that  minimizes  balances  of  Fed¬ 
eral  ftmds  and  in  a  manner  consistoit 
with  Treasury  D^?artmi^t  Circular 
#1075  (revised)  which  promulgated  the 
Letter  of  Credit  system  and  was  published 
in  the  Federal  Register  (38  FR  5242)  on 
February  27, 1973. 

(c)  Pursuant  to  S  228.17.  States  sub¬ 
mit  statistical  and  financial  reports  on 
the  AFDC  recipients  hired  tmder  these 
grants,  in  acc<»dance  with  instructions 
Issued  by  the  Secretary. 


§  228.102  Qaims  for  FFP. 

(a)  States  may  claim  for  salaries  paid 
by  child  day  care  providers  for  the  30 
days  of  full-time,  continuous  onidoyment 
needed  to  make  a  recipient  eligible,  as 
defined  in  S  228.100(b) . 

(b)  If  a  recipient  starts  employment 
with  a  provider  on  or  after  September  7, 
1976,  expenditures  incurred  for  salaries 
for  any  part  of  the  continuous  30-day 
employment  which  occurs  after  Septem¬ 
ber  7,  but  within  the  transition  quarter, 
are  chargeable  to  the  State’s  new  allot¬ 
ment  for  the  transition  quarter. 

(c)  Any  expenditures  incurred  on  or 
after  October  1,  1976  through  Septem¬ 
ber  30, 1977  for  salaries  under  the  grants 
for  employment  of  welfare  recipients  are 
chargeable  to  the  State’s  new  allotment 
for  the  1977  fiscal  year. 

Effective  dates:  These  amendments 
are  effective  October  1,  1975  except  as 
follows:  additional  allotments  to  States 
CS  228.52)  are  available  from  July  1, 1976 
through  September  30,  1977;  State 


grants  to  child  day  care  providers  (Sub¬ 
part  J)  may  be  made  on  or  after  Sep¬ 
tember  7,  1976  for  use  through  Septem¬ 
ber  30,  1977;  and  the  option  to  waive 
Federal  stafiBng  Standards  in  out-of-  ^ 
home  facilities  with  few  title  XX  chil¬ 
dren  (9  228  42(C)(2))  is  effective  no 
earlier  than  September  7, 1976. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
grams,  No.  13.771,  Social  Services  for  Low- 
Income  and  Public  Assistance  Recipients.) 

Note  :  The  Social  and  Rehabilitation  Serv¬ 
ice  has  determined  that  this  document  does 
not  require  preparation  of  an  Inflationary 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107.  .  _  - 

Dated:  December  14, 1976. 

Nicholas  Norton, 

Acting  Administrator, 

Social  and  RehaJrilitation  Service. 

Approved:  December  16, 1976. 

Marjorie  Lynch, 

Acting  Secretary. 
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